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Decision re: James B. Corey; by Robert P. Keller, Deputy
Camptroller Ceneral.

Issue Area: Personnel Management and Compensation: Compensation
(305).

Contact: Office of the General Counsel: Civilian Personnel.
Budget Function: General Government: Central Personnel

Management (805).
Organization Concerned: Department of State.
Authority: 5 D.S.c. 5584. B-168655 (1970).

Former Fe4eral employee requested reconsideration of
denial of waiver of overpayments tcr per dins and salary. Per
dies is a travel allowance which is expressly excluded froa
waiver by statute. Request for waiver of salary overpayment was
filed over 3 years after discovery of error, and waiver was thus
barred by 3 year statutory limitation. (Author/DJH)
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'%1 MMATT ER f'lF James B. Care, - Waiver of Overpaymenc of Pay

DIGEE'T: Former employee of Doportmoot of State
"' requests waiver of overpayments of

diem and pay. Wtiver DE both are dc ed.
Per dtem is travel Mllowant4 which is
expressly excluded froa coayrage of
waiver statute, 5 u.S.C4 S W84. Request
for waiver of overpaymeht of pa, was
received trs ;AO more Owxgn 5 years after
date of discovery of etrhr And waiver is,
therefore, specif.cally barred by statute.

By letter dated &pril 2', 397'? re0eived in the General
Accounting Office on May 2, 1977, Mt, James B. Corey has requested
reconsideration of denial of his rPcdijt for waiver of overpayment
of per diem by cur Claims ulvisiorn orn Apsrtl 22, 1977, DWZ-2708244-104.

Overpayments of per diean total.ng 6981.25 were made to.'
Mr. Corey in 1969 and 1970 when he was 4n employee of the Depart-
Wimat of StatQ. The overpayments wEra discovered by the General
A2counting Office and stated in Nofice Qf Exception No. 300039,
dated June 21, 1973. By letter dated April 26, 1976, to the
Comptroller General, Mr. Corey reqt40sod waiver of the overpay-
monts and mentioned in his letter ,Ifat Ile had recently Lad to
repay another overpayment, this onO of salary, in the amount of
$639.18. There is no record of thti qdiginal of this letter having
been received in the General A:courltint Office. When Mr. Corey
learned this, he submitted a copy vouch was received on August 16,
1976.

The overpayment of $639.13 codriasted of three overpayments
in 1971 and 1972. While the record is not clear as to the exact
date, the overpayments appear to have been discovered some time
in 1972. The Department of, State's first notice of the indebted-
ness and request for repayment. to Mr. Corey was dated December 12,
1972. His reply acknowledging the total salary overpayment of
$639.18 and indicating his intent to repay it was dated March 5,
1973.

A
I'~~~~~~~~~~

jL



B-18S170

The Claims Division construed the April 26, 1976, letter to
be a request for waiver of both the per diem overpayments and the
salary overpayments, and denied waiver of both--per diem on the
ground that there was no authority fur the waiver of travel and
transportation c:penses and allowances, and salary on the ground
that Hr. Corey was or 'hould have been aware of the overpayments
when lie received them. In hir. present request for reconsideration
of the Claims Division action, received May 2, 1977, Mr. Corey
states that in his letter of April 26, 1976, he askea only for
waiver of the overpayment of per dioem in the amount of $981.25,
and not for waiver of the overpayment cf salary in the amount
$639.18, which he had repaid. Howevur, lie also requests that,
if the per diem overpayment cannot be. waived, the amount of salary
overpayment be reimbursed to him ro that he could apply such amount
against his indebtedness. Wle construe the latter request as one for
wa . r of the salary overpayments.

The statutory authority for the waiver of overpayments of pay
and allowances is contained in section 5584 of title 5, United States
Code, w:hich provides in partinent part as follows:

"(a) A claim of the United States against
a person arising out of an erroneous payment of
pay or allowances, other than travel and trans-
portation empenses and allowances * * ., to an
employee of an agency, the collection of which
would be against equity and good conscience and
not in the best interests of the United States,
may be waived in whole or in part by-

"(1) The Comptroller Geniaral oe the
United States * * A

- * * * *

"(b) The Comptrcller General * * * may not
exercise his authority under this section to
waive any claim:-

t * * * *
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"(2) * * * if application for waiver is
received in his office after the expiration
of three years immediately following the date
on which thd erroneous payment of pay was
discovered * * *." (Emphasis added.)

As to the overpayment of per diem, there is no authority for
waiver. Per diem is a travel allowance and as such it is specifically
excluded by the statute from the types of overpayments which may b
waived. B-168655, May 27, 1970.

As to the overpayment of salary, the scse;uto specifically
provides that such overpayments may iot be *raived if the Application
for waiver is received in the General Accounting Office after the
zcpiratior. of 3 years immediately following the date on which the
erroneous payment was discovered. The record indicates that the
overpayment was discovered some time in 1972, that notice dated
December 12, 1972, was sant to Mr. Corey, and that he had actual
knowledge of it at least by March 5. 1973. Yet by his own state-
ment he did not request waiver of this overpayment rntil his
April 25, 1977, letter which was rEcei ,ed in our Office on May 2,
1977. Ever, if April 26, 1976, the date of his earliest lettc: to
our Office which was Apparently lost, were to be construed to be
the date of the receipt of his request for waiver, his request still
would not have been received within the 3-year limitation period
specified by the statute.

Since the foregoing provisions are prescribed by statute, tiey
are mandatory and the General Accounting Office has no authority Io
waive or modify their application. Th-refore; the denial by the
Claims Division of waiver of the overpayments to Mr. Carey of both
per diem and salary i sustained.

Deputy CompK4 si iAirht
of the United States
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